Hazar dous Substances Act

To provide for the control of substances which may cause injury or ill-health to or
death of human beings by reason of their toxic, corrosve, irritant, srongly sengitizing
or flammable nature or the generation of pressure thereby in certain circumstances,
and for the control of certain eectronic products; to provide for the divison of such
substances or products into groups in relation to the degree of danger; to provide for
the prohibition and control of the importation, manufacture, sae, use, operation,
gpplication, modification, digposa or dumping of such substances and products; and
to provide for matters connected therewith.

Generd note

The provisons of this Act reating to Group | hazardous substances came into
operation on 25 March, 1997.

The provisons of this Act relating to Group |l hazardous substances are deemed to
have came into operation on 21 December, 1984.

The provisons of this Act rdating to Group 111 hazardous substances came into
operation on 24 December, 1976.

The provisions of this Act rdating to Group IV hazardous substances came into
operation on 1 March, 1993.

1. Definitions
In this Act, unless the context otherwise indicates--

"advertisement”

in relaion to any grouped hazardous substance, means any written, pictorid, visua or
other descriptive matter or verba statement, communication, representation or
reference--

a)  appearing in anewspaper or other publication;

b)  distributed to members of the public; or

c)  brought to the notice of members of the public in any manner,

and which isintended to promote the sale or encourage the use of such a substance;
and "advertise" has a corresponding meaning;

llmygll
means a person appointed as such under section 10(1);

"gppliance’

means the whole or any part of any implement, machine, insrument. gpparatus or
other object used or capable of being used for, in or in connection with the
manufacture, treetment, packing, labelling, Storage, conveyance, preparation, serving
or administering of any grouped hazardous substance;

"describe”
includes advertise or l1abd;

"Director-Genard"



means the Director-Generd: Nationad Health and Population Development;

"dump”

in relaion to a grouped hazardous substance, means deposit, discharge, spill, release
or calse or permit to be deposited, discharged, spilled or released (whether or not the
subgtance in question is enclosed in a container), in such aplace, under such
circumstances or for such a period that the person deposting, discharging, spilling, or
releasing or causing or permitting it to be deposited, discharged, spilled, or released,
may reasonably be assumed to have abandoned it; and "dumping” has a corresponding
meaning;

"dectronic product”

means--

a)  any manufactured product which, when in operation, contains or acts as part of
an eectronic circuit; and--

i) emits (or in the absence of effective shielding or other controls would emit)
electronic product radiation; or

i)  would, asaresult of the failure or breskdown of any built-in safety measure or
shidding, pose an eectrica, mechanical, chemicd, biologica, ergonomic or other
hazard, or cause excessve temperature, excessive pressure or ignition of flammable
materid, which may cause injury, ill-hedth or death to human beings; or

b) any manufactured article which isintended for use as a component, part or
accessory of aproduct described in paragraph (a) and which, when in operation--

i) emits (or in the absence of effective shielding or other controls would emit) such
radiation; or

i)  would, asaresult of the falure or breskdown of any built-in safety measures or
shidding, pose an eectrical, mechanica, chemicd, biological, ergonomic or other
hazard, or cause excessve temperature, excessve pressure or ignition of flammable
materid, which may cause injury, ill-hedlth or degth to human beings

"dectronic product radiation”

means--

a) awionizing or non-ionizing eectro-magnetic or particulate radiation; or

b)  any sonic, infrasonic or ultrasonic wave which is emitted from an eectronic
product as the result of the operation of an eectric circuit in such product:

"grouped hazardous substance”
meansany Group |1V hazardous substance and any substance, mixture of substances,
product or materid declared in terms of section 2(1) to be a hazardous substance of

any kind;

"Group |, Group Il or Group Il hazardous substance"
means a substance, mixture of substances, product or materia declared in terms of
section 2(1) to be a Group I, Group |1 or Group 111 hazardous substance, respectively;

"Group IV hazardous substance”

means radioactive materid which is outsde a nuclear ingalation as defined in the
Nuclear Energy Act, 1993, and is not a materid which forms part of or isused or
intended to be used in the nuclear fud cycle, and--



a) hasan activity concentration of more than 100 becquerds per gram and atotal
activity of more than 4 000 becquerds, or

b)  hasan activity concentration of 100 becquerdls or less per gram or atota
activity of 4 000 becquereds or less and which the Minister has by notice in the
Gazette declared to be a Group |V hazardous substance,

and which is used or intended to be used for medicd, scientific, agriculturd,
commercia or industria purposes, and any radioactive waste arising from such
radioactive materid,

"import"
means import into the Republic by any means, and "importation” has a corresponding
meaning;

"importer”

includes any person who, whether as owner, consggnor, consignee, agent or broker, is
in possession of or in any way entitled to the custody or control of any grouped
hazardous substance imported;

"import harbour"
[Definition of "import harbour" deleted by s. 1(b) of Act No. 31 of 1981];

"ingpector”

means a person appointed as such under section 8(1), and includes any person who
may, in terms of section 8(3), exercise or perform the powers, duties and functions of
such an inspector;

lllmll

when used as a noun, means any brand or mark or any written, pictoria or other
descriptive matter appearing on or attached to or packed with any grouped hazardous
substance or its package, and referring to such substance, and, when used as averb,
means brand or mark or attach or provide in any other manner with, any written,
pictorid or other descriptive metter;

"licence’
means any licence issued in terms of section 4;

"locd authority™
means amunicipd inditution and includes an ingtitution or body with functions
gmilar to those of amunicipa inditution;

"manufacture’

when used as a noun, includes assembly, production, preparation, processing, repair
or any other manufacturing or maintenance process and, when used asaverb, hasa
corresponding meaning;

"Miniger"
means the Minister of Nationd Hedth;

llpmk@ell



means anything by or in which any substance is covered, enclosed, contained or
packed,

"premises’
means land or any building or other structure and includes any train, boat, ship,
arcraft or other vehicle;

"prescribed”
means prescribed by regulatior

"radio-active materid"
[Definition of "radio-active materia" deleted by s. 1(j) of Act No. 53 of 1992];

"regulation’
means a regulaion made under this Act;

"sedled package"
means an unopened package which cannot be opened without bresking or damaging
such package or any sedl, adhesive label or other part of or attachment to such

package;

"Secretary"
[Definition of "Secretary” deleted by s. 1(d) of Act No. 31 of 1981];

—
includes offer, advertise, keep, display, transmit, consign, convey or deliver for sae,
or exchange, or dispose of to any person in any manner, whether for a consderation
or otherwise, or manufacture or import for use in the Republic; and "sdling" and
"sdée" have a corresponding meaning;

"thisAct"
incdludes any regulation

2. Declaration of grouped hazar dous substances

1) TheMiniger may, subject to the provisions of subsections (2) and (3), by notice
in the Gazette, declare--

a)  any substance or mixture of substances which, in the course of customary or
reasonable handling or use, including ingestion, might, by reason of itstoxic,

corrosive, irritant, srongly sengtizing or flammable nature or because it generates
pressure through decompaosition, heat or other means, cause injury, ill-health or desth
to human beings, to be a Group | or a Group |1 hazardous substance;

b)  any dectronic product to be a Group |11 hazardous substance.

c) [Para (c) deleted by s. 2(a) of Act No. 53 of 1992].

2)

a) If the Minigter intends to declare any substance or mixture of substancesto be a
Group | or Group Il hazardous substance or any electronic product to be a Group |11
hazardous substance or any substance referred to in paragraph (b) of the definition of



"Group IV hazardous substance” to be a Group 1V hazardous substance, he shall
cause to be published in the Gazette anotice of hisintention to do so and in such
notice invite interested persons to submit to the Director- Genera any comments and
representations they may wish to make in connection therewith.

b) A period of not less than three months shal &apse between the publication of
such anotice and any relevant declaration under subsection (1).

3)  Theprovisons of subsection (2) shdl not gpply in respect of--

a)  anamendment of any proposed declaration in pursuance of anotice published in
terms of that subsection; and

b)  any declaration in respect of which the Minigter is of the opinion that the public
interest requires that it be made without delay.

3. Saleof Group | and Group 111, and letting, use, oper ation, application and
ingtallation of Group |11, hazardous substances

1) Subject to the provisons of subsections (1A) and (2) no person shal--

a) <l any Group | hazardous substance--

i) unless heisthe holder of alicence issued to him in terms of section 4(a); and
i)  otherwise than subject to the conditions prescribed or determined by the
Director-Generd;

b) I, Iet, use, operate or apply any Group 111 hazardous substance unless alicence
under section 4(b) isin force in respect thereof, and otherwise than subject to the
conditions prescribed or determined by the Director-Generd,;

c) indal or keep ingaled any Group Il hazardous substance on any premises
unless alicence under section 4(c) isin force in respect of such premises, and
otherwise than subject to the conditions prescribed or determined by the Director-
Generd.

1A) TheMiniger may by natice in the Gazette from time to time--

a) determinethat any provison of subsection(1) shal not gpply to any Group | or
Group 111 hazardous substance mentioned in the notice; or

b)  exempt any person or category of persons from any provision of subsection(),
and may in like manner & any time amend or withdraw any such notice.

2) If aperson hasin his possession a substance immediately before the date on
whichit is declared to be a Group | or a Group |11 hazardous substance in terms of
section 2, he may, notwithstanding the provisions of subsection (1) of this section,

sl lease, use, operate, apply or instal or keep ingalled on any premises, as the case
may be, that substance--

a) a anytimeduring aperiod of 180 days calculated from the date on which it was
S0 declared to be such a substance; and

b) if, before the expiry of the period mentioned in paragraph (&), an application was
meade in terms of section 4 for alicence which would authorize such sde, lease, use,
operation, application or inddlation, a any time until such gpplication has been

findly refused interms of thisAct.

3)  Any person who contravenes the provisions of subsection (1) shal be guilty of
an offence,



3A. Production, acquisition, disposal, and importation and exportation, of Group
IV hazardous substances

1) Subject to the provisions of this section, no person shdl produce or otherwise
acquire, or dispose of, or import into the Republic or export from there, or bein
possession of, or use, or convey or cause to be conveyed, any Group IV hazardous
substance, except in terms of awritten authority under subsection (2) and in
accordance with--

a) theprescribed conditions, and

b)  such further conditions (if any) asthe Director-Genera may in each case
determine,

2)  The Director-Generad may on gpplication by any person in the prescribed
manner and on payment of the prescribed fee, and on such conditionsashe may in
each case determine, in writing authorize the performance of any of or al the
activities mentioned in subsaction (1) in respect of any Group 1V hazardous
Substance.

3) Any employee of aholder of awritten authority referred to in subsection (2)
may in the course of his employment in repect of the Group 1V hazardous substance
concerned perform any of the activities in respect of which authority has been so
granted in accordance with the conditions of the authorization in question.

4) A written authority under section 50 of the Nuclear Energy Act, 1982 (Act No.
92 of 1982), shdl remain vaid, but shdl lapse--

a) if application for awritten authority under section 4 of the Hazardous Substances
Amendment Act, 1992, is not made within 60 days after the date of commencement of
the said section; or

b) if an gpplication mentioned in paragraph (a) is made within the said period of 60
days, when such gpplication is granted or refused.

5)  TheMiniger may from timeto time by notice in the Gazette--

a) determinethat any provison of subsection (1) shdl not apply in respect of any
Group 1V hazardous substance mentioned in the notice; or

b)  exempt any person or category of persons from any provison of subsection (1),
and may in like manner a any time amend or withdraw such notice.

6)  Any person who contravenes or failsto comply with any provison of subsection
(1) or any condition impaosed thereunder shdl be guilty of an offence.

7)  Theprovisdonsof sections4, 5 and 7 shdl, in so far asthey can be applied, apply
to awritten authority under subsection (2).

4. Licensing

1) Subject to the provisions of this section, the Director-General may on
aoplication in the prescribed manner and on payment of the prescribed fee (if any) and
subject to the prescribed conditions and such further conditions as the Director-
General may in each case determine, issue to any person alicence--



a) tocarry onbusiness asasupplier of Group | hazardous substances,

b) toddl, let, use, operate or apply any Group |11 hazardous substance;

c) toingdl aGroup Il hazardous substance on any premises mentioned in such
licence.

2)  The Director-generd may require an gpplicant contemplated in subsection (1) to
furnish him with such informetion, in addition to any information furnished by the
goplicant in terms of the said subsection, as the Director-Genera may deem

necessary.

3) Incongdering an application under subsection (1) the Director- Genera may
conduct any investigation in repect of the gpplicant concerned.

4)  The Director-Genera may not grant an gpplication under subsection (1) unless
heis stisfied that--

a) if thegpplicant isanaura person, he, or, if the applicant is a company, a
director of the company, or, if the gpplicant is a close corporation, a member of the
corporation, is asuitable person to carry on, or be involved in, the activities
authorized by the licence;

b)  aninterest which any person hasin the applicant concerned, is reconcilable with
the provisons of thisAct;

c) theapplicant will be able to exercise sufficient control over the activities
authorized by the licence;

d) thelicence concerned has not been issued to a sufficient number of persons. and
the issue of the licence will be in the public interest.

5)  When the Director-Generd grants or refuses an gpplication for alicence, he
shdll give written notice of that fact to the gpplicant concerned.

6) If the Director-Generd refuses an gpplication for alicence, he shal in writing--
a)  furnish the gpplicant concerned with the reasons for such refusd; and

b)  notify such gpplicant that he may in accordance with the provisonsof section 6
apped to the Miniger againg such refusal.

7)  The Director-Generd may by written notice to the person concerned at any time-

a)  cancd or vary any condition to which alicence is subject; or
b)  impose any condition or any further condition in respect of alicence.

5. Period of validity and renewal of licences

A licence under section 4 shdl be vaid for an indefinite or the prescribed period, but
may on gpplication in the prescribed manner and before the prescribed time or such
later time as the Director-General may alow and on payment of the prescribed fee (if
any) be renewed.

6. Appealsto Minister against decisions of, and conditionsimposed by, Director
General



1) Any person aggrieved by adecison of the Director-Genera under this Act or
any condition imposed thereunder, may in the prescribed manner and within the
prescribed period appeal to the Minigter, who may in his discretion confirm, set aside,
amend or replace such refusa or condition.

2)  Theoperation of adecison of the Director-Genera, or a condition imposed by
him, in terms of this Act shdl not be suspended pending the outcome of an gppedl
under subsection (1).

7. Suspension and cancellation of licences

1) If the holder of alicence under section 4--

a) hasinorinconnection with an gpplication for alicence or renewd of alicence
furnished the Director-Genera with any information which to the knowledge of such
holder is untrue or mideading in any materid respect;

b)  has contravened or failed to comply with a Condition subject to which the
licence was issued;

c) hascontravened or failed to comply with aprovison of this Act;

d) hasa any time been convicted of any offence which is of such anaurethat in
the opinion of the Director-Generd it renders him unsuitable or if such personisfor
any other reason in the opinion of the Director-Genera not a suitable person to carry
on the activities authorized by the licence, or to be involved in such activities; or

€) hasceased to carry on the activities authorized by the licence, the Director-
Generd may by way of anatice in writing cal upon him to show cause within the
period specified in the notice, which period shdl not be less than 20 days as from the
date of the notice, why the licence in question should not be suspended or cancelled.

2)  TheDirector-Generd may, after congdering the reasons furnished to himin
terms of subsection (1), in his discretion -

a)  sugpend thelicence in question for such period as he may determine; or

b)  withdraw such licence.

3)  Whilealicenceis suspended under subsection (2)(a), the licence concerned shal
be deemed never to have been issued.

4)  TheDirector-Generd shal withdraw the licence of alicenseeif requested to do
S0 by the licensee.

5)  Theholder of alicence under section 4(1)(a) may, if such licenceis withdrawn
under subsection (2)(b) of this section, continue on such conditions as the Director-
General may determine to carry on business as a supplier of Group | hazardous
substances, for a period of 30 days or such longer period as the Director-Generd may
determine,

6) No person shdl be entitled to repayment of any prescribed feesin respect of any
application for the granting or renewa of alicenceif such application has been
refused or if the licence has been suspended or withdrawn.

8. Inspectors



1)  TheDirector-Genera may gppoint any person he may deem fit as an ingpector
for--

a)  Group | and Group Il hazardous substances; or

b)  Group Il and Group IV hazardous substances,

and any such ingpector shdl, in respect of any substance in respect of which he has
been so gppointed, and subject to the control of the Director-Generd, be vested with
the powers, duties and functions conferred or imposed on an inspector by this Act.

2)  Each person gppointed under subsection (1) shdl be provided with a letter of
authority signed by or on behdf of the Director-Generd and certifying that such
person has been appointed as an ingpector in terms of this Act and indicating for
which groups of hazardous substances he has been so appointed.

3)  Thepowers, duties and functions of an ingpector for Group | and Group |1
hazardous substances may a so be exercised or performed--

a) by anofficer of the Office of the Commissioner for Customs and Excise
authorized thereto in writing by the Commissioner for Customs and Excise;

b) for the purposes of the enforcement of any provison of this Act, by alocd
authority under the provisons of section 24, by any person employed by such local
authority and authorized thereto in writing by such locd authority;

c) by any member of the South African Police of or above the rank of sergeant;
d) by any member of the South African Police below the rank of sergeant
authorized thereto in writing by amember referred to in paragraph (c).

9. Powersof inspectors

1)  Aninspector may at al reasonable times enter any premises on or in which any
substance suspected to be a grouped hazardous substanceis or is suspected to be
manufactured, packed, marked, labelled, kept, stored, conveyed, sold, used, operated.
gpplied, administered or dumped or on or in which any other operation or activity

with or in connection with any such substanceis or is suspected to be carried out, and
may, subject to the provisons of this Act--

a)  inspect or search such premises, or examine, or extract, take and remove samples
of, any substance (other than a Group 111 or a Group IV hazardous substance) found in
or upon such premises, or any appliance or other object so found whichisor is
suspected to be used, or to be destined or intended for use, for, in or in connection
with the manufacture, packing, marking, labelling, storage, conveyance, use,
gpplication or adminigtration of a grouped hazardous substance, or for, inor in
connection with any other operation or activity with or in connection with any

grouped hazardous substance, or open any package suspected to contain a grouped
hazardous substance;

b) inspect any Group Il or Group IV hazardous substance;

c) demand any information regarding any such substance, gppliance or object from
any person in whose possession or chargeiit is or from the owner or person in charge
of such premises,

d) wegh, count, measure, mark or sed any such substance, gppliance or object or
its package, or lock, secure, sedl or close any door or opening giving accessto it;

€) examine or make copies of. or take extracts from, any book, statement or other
document found in or upon such premises and which refers or is suspected to refer to
such substance, gppliance or object;



f) demand from the owner or any person in charge of such premises or from any
person in whose possession or charge such book, statement or other document is, an
explandion of any entry therein;

g  ingpect any operation or process carried out in or upon such premisesin
connection with any activity referred to in paragraph (a);

h)  demand any information regarding such operation or process from the owner or
person in charge of such premises or from any person carrying out or in charge of the
carrying out of such operation or process,

i) seize any substance, gppliance, book, statement or document or other object
which gppearsto provide proof of a contravention of any provision of this Act.

2) If aningpector referred to in section 8(1) or (3)(a), (b) or (d) intendsto exercise
or perform any power, duty or function under this Act in the presence of any persons
affected thereby. he shal firg exhibit the written authority issued to him in terms of
section 8(2) or (3) to any of those persons.

3)  The procedure to be followed by an ingpector in obtaining. transmitting for
andyds or examination or otherwise deding with any sample, shdl be as prescribed.

9A. Embargo

1) Aninspector may a any time place an embargo for an indefinite or prescribed
period on any grouped hazardous substance, appliance, vehicle or other object which
is concerned in or is on reasonable grounds believed by him to be concerned in a
contravention or suspected contravention of any provison of this Act, irrespective of
where or in whose possession he finds such substance, appliance, vehicle or object.

2)  For the purposes of this Act "embargo”, in reation to any grouped hazardous
substance, gppliance, vehicle or other object, means a prohibition on the export, de,
dumping. lease, use, operation, application, or ingtalation on any premises, thereof.

3) If aningpector deemsit expedient, he may at any time--

a) remove any grouped hazardous substance, appliance, vehicle or other object
under an embargo in terms of subsection (1) to any place he may determine;

b) Ilift such embargo.

4)  Except with the permission of an inspector, no person shall remove, aid and abet
to remove, or cause or permit to be removed, any substance, appliance, vehicle or
other object under an embargo out of the possession or control of an ingpector, or in
any other way ded therewith.

5)  Any person who contravenes any provison of subsection (4), shdl be guilty of
an offence.

9B. Seizure

1)  Aninspector or police officid as defined in section 1(1) of the Crimind

Procedure Act, 1977 (Act No. 51 of 1977), may, at any time and in such manner as he
may deem fit and without prior notice to any person, seize any grouped hazardous
substance, appliance, vehicle or other object--



a)  whichisconcerned in or ison reasonable grounds believed by him to be
concerned in the commission or suspected commission of an offence in terms of this
Act;

b)  whichin hisopinion may afford evidence of the commission or suspected
commission of such offence; or

c) whichisintended to be used or is on reasonable grounds believed by him to be
intended to be used in the commission of such offence.

2)  Any grouped hazardous substance, appliance, vehicle or other object seized in
terms of subsection (1), shal be disposed of in accordance with the applicable
provisions of the Criminal Procedure Act, 1977, regarding seizure of objects by the
State.

3)  Any substance, gppliance, vehicle or other object seized in terms of subsection
(2) by an ingpector or police officia may be--

a)  keptincustody at the place where it has been found; or

b)  removed to any place where in his opinion it can be kept in safe custody, and he
may in regpect thereof conduct such investigation or perform such functions as he

may deem necessay.

4)  If--
a) aningpector issatisfied that the custody of an object is no longer required for the
purposes of this Act;

b)  nocrimina proceedings are indituted in connection with such object; or

Cc) it appearsthat such object isnot required at atrid for the purposes of an order of
court, the object concerned shall be returned to the person from whom it was seized, if
such person may lawfully possess such object, or, if such person may not lawfully
possess such object, to the person who may lawfully possessiit.

5)  The Director-General may recover from the owner of an object seized under
subsection (1) the reasonable expenses incurred by an inspector in connection with
any action in terms of this section in respect of such object: Provided that such
expenses shal not be recovered from such owner if no crimina proceedings have
been indtituted in respect of the object concerned.

6) Any person who--

a) damages or destroysany grouped hazardous substance, gppliance, vehicle or
other object referred to in subsection(l) with aview to obstructing the seizure or
custody thereof; or

b)  without the written permission of an ingpector or police officid referred to in
subsection (1), removes it from the custody or control of such ingpector or police
officid, shal be guilty of an offence.

10. Analysts

1) TheDirector-Generad may in writing gopoint any person he may deemfit, asan
andydt in respect of Group | and Group |1 hazardous substances to anayse or
examine samples of any substance for the purposes of this Act.



2)  Anandyd shdl, for the purpose of andysng or examining any such sample or
reporting the result, employ or use such methods or forms or complete such
certificates or reports as may be prescribed, and shdl be vested with such other
powers, duties or functions as may be prescribed.

11. Further analysis or examination of samples

1) If evidence of an andyss or examination of asample by an anayst is adduced in
a prosecution under this Act, the court may. of its own motion or at the request of the
prosecutor or, subject to the provisions of subsection (3), at the request of the accused,
order afurther analysis or examination of the remaining portion of the sample used

for the firgt analysis or examination, or, if there is no such remaining portion and the
ingpector who obtained the sample has retained any pan of it in accordance with the
regulations, of the part so retained by him.

2)  Suchfurther andyss or examination shdl be carried out by an andyst
designated by the court or, if an analyst is not readily available, by any competent
person so designated.

3)

a) A request by the accused for such afurther analysis or examination shal be

granted only on condition that he deposits the prescribed fee.

b)  Suchfee shdl bereturned to the accused if heis acquitted on the charge to

which the evidence rlaes, but if heis convicted the court may declare such fee or
such part of it as the court may consider sufficient to defray the codts of the further
andyds or examination, to be forfeited to the State.

12. Examination, control and disposal of imported substances

1) If any substanceisin termsof paragraph (a) of section 107(2) of the Customs
and Excise Act, 1964 (Act No. 91 of 1964), under the control of the Commissioner for
Customs and Excise because he has not yet satisfied himsdf that the provisonsof this
Act relating to the importation of grouped hazardous substances have been complied
with in respect thereof, the said Commissioner may, notwithstanding the provisons of
that paragraph but subject to the provisons of subsection (2) of this section, with the
concurrence of the Director-General alow such substances and similar substancesin
the same consignment to pass from his control on condition that they are removed to a
place approved by the Director-General and are there detained, at the expense and risk
and under the control of the importer, for examination or analyss thereof or of a

sample thereof under the provisons of this Act or until the result of any such
examination aready commenced or carried out is known and, under the circumstances
contemplated in subsection (3), until the Director- Generd has made an order in

respect thereof.

2)  The Commissioner for Customs and Excise shal not under subsection (1) alow
any substances to pass from his control unless the importer has furnished the Director-
Generd with aguarantee, to the satisfaction of the Director- Generd, that he will pay



to the Director-Generd for the benefit of the State Revenue Fund an amount
determined by agreement between himsdlf and the Director-Generd and specified in
the guarantes, if in the opinion of the Director-Generd he fails to comply with any
condition referred to in that subsection in relation to such substances.

3) If asareault of the examination or analysis of any substance which in terms of
the Customs and Excise Act, 1964, is under the control of the Commissioner for
Customs and Excise or in terms of subsection (1) of this section is detained under the
control of an importer, or of a sample thereof, it gppearsthat it may in terms of this
Act not be imported, the Director-Generd may by order inwriting at his discretion
direct that such substances and dl smilar substances in the same consignment--

a)  shdl be confiscated and destroyed; or

b)  shal bereturned to the port of shipment or place of origin; or

c) may beimported on compliance by the importer with such conditions as may be
specified by the Director-Genera in such order, including any condition requiring the
subdgtitution of alabel approved by the Director-Generd for any existing labd; or

d) shdl bededt with or disposed of in such other manner as may be specified by
the Director-Generd in such order.

13. Liability in regard to substance sold in a sealed package

1)  Any person who. according to the label of any Group | or any Group |1
hazardous substance, which is sold in a sealed package, imported, manufactured or
packed the substance in question, shall be presumed to have imported, manufactured
or packed, as the case may be, such substance unless he proves that he did not import,
manufacture or pack, as the case may be, such substance.

2)  Theprovisonsof subsection (1) shdl not relieve any person from liability
incurred by himin terms of this Act in respect of the sde of any substance referred to
in that subsection.

14. Special defences

No person shall be convicted on acharge of sdling or importing a Group | or Group

Il hazardous substance in contravention of any provison of thisAct, if he proves--

a) that heor hisemployer or principa acquired or imported the grouped hazardous
substance in question under a written warranty complying with the provisons of
section 15 and furnished to him or to his employer or principd; and

b) inthecase of asde of the grouped hazardous substance in question, that he sold
it in the condition in which he acquired or imported it, or, if it was acquired or
imported by his employer or principd, that he at no relevant time had reason to
suspect that it was in any other condition than that in which it was so acquired or
imported.

15. Warranties

1) A waranty referred to in section 14(a) shall-

a)  not bevdid unlessfurnished by aperson resdent in the Republic, and, if it is
furnished on behaf of athird person, unless such third person isresident or, in the
case of acompany, has aregistered office in the Republic;



b) reflect the name and address of the person by whomit is furnished and, if itis
furnished on behdf of athird person, the name and address (including, in the case of a
company, the registered office) of such third person;

C) guaranteethat any substance to which it applies, is not a grouped hazardous
substance in respect of which any prohibition in terms of the regulations gpplies; and
d) contan particulars by which any substance to which it gpplies can be identified
and particulars of the number of packages of such substance.

2)  Any person who furnishes awarranty for the purposes of this Act which isfase
or mideading in any respect, shdl be guilty of an offence.

3)  Any court within whose area of jurisdiction the place is Stuated where a
warranty has been furnished (including any address reflected on such warranty for the
purposes of subsection (1)(b)) or where a substance to which such warranty appliesis
sold or where a sample of such substance is obtained in terms of this Act, shdl have
jurisdiction in respect of any offence committed in respect of such warranty under
subsection (2).

16. Liability of employer or principal

1) Anact or omission of an employee, mandatary or agent which congtitutes an
offence under this Act shdl be deemed to be the act or omission of his employer,
mandator or principal, and the said employer, mandator or principa may be convicted
and sentenced in respect of it unless he proves--

a) that hedid not permit or connive a such act or omisson; and

b) that hetook dl reasonable measures to prevent an act or omission of the nature
in question; and

c) that anact or omisson, whether legd or illegd, of the nature in question did not
under any conditions or in any circumstances fal within the course of the

employment or the performance of the mandate or the scope of the authority of the
employee, mandatary or agent concerned.

2)  For the purposes of subsection (1)(b) the fact that an employer or principa
forbade an act or omission of the nature in question shall not by itsdlf be regarded as
aufficient proof that he took al reasonable measures to prevent such an act or
omisson.

3) Theprovisonsof subsection (1) shdl not relieve the employee, manager or
agent concerned from liahility to be convicted and sentenced in respect of the act or
omission in question.

4)  Whenever an employee, mandatary or agent does anything or failsto do
anything which would have been an offence in terms of this Act if the employer,
mandator or principa concerned had done it or had failed to do it, such employee,
mandatary or agent shdl be guilty of such offence.

17. Preservation of secrecy



1)  No person shal, except for the purposes of carrying out his functions or the
performance of his duties under this Act or for the purpose of legal proceedings under
this Act or when required to do so by any court or under any law--

a)  without the authority in writing of the Director-General, disclose to any other
person the contents of any certificate or report on the andlyss or examination of a
samplein terms of thisAct; or

b) discloseto any other person any information acquired by him in the carrying out
of hisfunctions or the performance of his duties under this Act and rdating to the
business or affairs of any other person.

2)  Any person who contravenes the provisions of subsection (1) shal be guilty of
an offence.

18. Offences

Any person who--

a)  obstructsor hinders an inspector in the performance of his functions or duties or
the exercise of his powers under this Act;

b)  when aningpector demands of him an explanation or particulars or information
relating to a matter within his knowledge, refuses or fails to give such explanation,
particulars or information or gives an explanation or particulars or information which
isfdse or mideading knowing it to be fase or mideading;

c) otherwisethan in the exercise or performance of a power, duty or function under
this Act, removes, obliterates, aters, damages, breaks or opens amark, seal or
fastening placed by aninspector on any substance or its package or on or over any
door or opening giving accessto it;

d) fdsdy represents himsdf to be an inspector;

€) retakes any sample or other substance obtained or saeized under this Act, or
hinders or obstructs the obtaining or seizure of any such sample or other substance;

f) fasdly in connection with any grouped hazardous substance makes use of, or
gppliesto any such substance, any warranty, certificate, report, invoice or other
document; or

g  for purposes of business or trade makes use of any report or certificate furnished
interms of this Act by an ingpector or an andyd,

shdl be guilty of an offence.

19. Penalties

1)  Any person convicted of an offence under this Act, shall, subject to the
provisions of subsection (2), be ligble-

a) inthecaseof an offencereferred to in section 3A or 18(g), to afineor to
imprisonment for a period not exceeding 10 years or to both afine and such
imprisonmen;

b) inthecaseof an offence referred to in section 3(1)(b) or (¢), to afine or to
imprisonment for a period not exceeding S years or to both afine and such
imprisonmen;

c) inthecaseof an offencereferred to in sections 3(1)(a), 15(2), 17(2), 9A, 9B or
18(c), (d), (e) or (f), to afine or to imprisonment for a period not exceeding two years
or to both afine and such imprisonment;



d) inthe case of an offence referred to in section 18(a) or (b), to afine or to
imprisonment for a period not exceeding 12 months or to both afine and such
imprisonment; and

€) inthecaseof an offence referred to in section 29(8), to afine or to imprisonment
for a period not exceeding Six months or to both a fine and such imprisonment, and to
afurther fine not exceeding R10 or to further imprisonment not exceeding one day for
every day onwhich he so contravened the provision concerned or failed to comply
therewith: Provided that the period of such further imprisonment shal not exceed 90

days.

2)  Whereapendty is prescribed by regulation for a contravention of or falureto
comply with any regulation, a person convicted of any such contravention or falure
shdl beliable only to the pendty so prescribed.

20. Jurisdiction

A magigrate's court shal have jurisdiction to impose any pendty provided for by this
Act.

21. Forfeiture and disposal of goods

1)  Thecourt convicting any person of an offence under this Act may declare any
grouped hazardous substance, appliance, product, or other object in respect of which
the offence has been committed or which was used for, in or in connection with the
commission of the offence, to be forfeited to the State.

2)  Anything forfeited under subsection (1) shal be disposed of in such manner as
the Director-Generd may direct.

3) Codgsincurred in respect of any action under subsection (2) may be recovered
from the person convicted.

22. Timelimitsand other requirementsin connection with prosecution

1) Inany cimind proceedings under this Act the period between the service of the
summons and the commencement of the trid shal not be lessthan 10 days.

2)

a)  Subject to the provisons of paragraph (b), no prosecution for a contravention of
aprovison of this Act disclosed by the analysis or examination of asample shal be
indtituted after sixty days from the date on which the sample was obtained for the
purpose of such andysis or examination.

b)  Theprovisonsof paragraph (a) shal not gpply to proceedings againgt any
person who furnished awarranty in respect of the substance of which the samplein
guestion was obtained.

3) A copy of any certificate or report by an analyst which the prosecutor intends to
produce in evidence in any prosecution under this Act, shdl be served on the accused
with the summons.



4)  If the accused has within three days after having been so served with acopy of a
certificate or report, demanded in writing that the analyst who furnished the certificate

or report be called as awitness at the trid, and has paid or tendered to the prosecutor a
sum of money sufficient to defray the expenses incidentd to the cdling and

attendance of the said andlyst as awitness, and if the prosecutor produces the
certificate or report in evidence at the trid, the prosecutor shdl cdl the said andyst as
awitness at such trid.

5)  Theaccused may, instead of requiring the cdlling of the said andyst asa
witness, submit to him written interrogatories approved by the court, and such
interrogatories and any reply thereto, purporting to be a reply from the said analy4,
shdl be admissiblein evidence in the proceedings.

23. Proof and presumptions

In any prosecution under this Act--

a) acopy of or extract from abook, statement or other document, made by an
inspector under section 9(1)(e) and certified by him to be true and correct, shal,
unless the contrary is proved, be presumed to be a true and correct copy of or extract
from the relevant book, statement or other document, and shdl on its production in
court be prima facie proof of any entry to which it relates;

b) acetificate or report on the andyss or examination of asample and purporting
to be sgned by an andy4, shal onits production in court be prima facie proof of the
facts gated in it;

C) any quantity of asubstancein or upon any premises a thetimeasampleof itis
obtained by an inspector for the purpose of this Act, shall, unless the contrary is
proved, be presumed to be in the same condition or possess the same properties as
such sample;

d) asampleof asubstance obtained by an ingpector for andys's or examinationin
terms of this Act, shdl be presumed to have been sold to him by the person sdling the
subgtance of which it isasample;

e) ifitisproved that any person has manufactured or imported any grouped
hazardous substance it shall be presumed, unless the contrary is proved, that he
manufactured or imported it for use in the Republic;

f) any substance, gppliance or other object found in or upon any premises where
any grouped hazardous substances manufactured, trested, packed, labelled, stored,
conveyed, applied, used, operated or administered, shdl, unlessthe contrary is
proved, be presumed to be used for, in or in connection with the manufacture,
trestment, packing, labelling, storage, conveyance, application, use, operation or
adminigration of such grouped hazardous substance;

g  any person who sdls, manufactures or imports any substance which contains any
grouped hazardous substance or in or on which any grouped hazardous substance is
present, shall be presumed to sdl, manufacture or import, as the case may be, such
grouped hazardous substance.

24. Administration of Act by authorized local authority
1) TheMiniger may by noticein the Gazette authorize any locd authority to

enforce within its area of jurisdiction and through its officers authorized thereto by it,
such provisons of this Act asthe Minister may specify in the notice.,



2)  TheMinigter may restrict such authority to such substances or classes of
substances as he may specify in the notice, and may grant the authority subject to such
further regtrictions or such conditions as he may so pecify.

3)  TheMiniger may by notice in the Gazette withdraw or amend any naotice
published under subsection (1), after having given not less than three months notice
of hisintention to do so to the loca authority concerned.

4)  The Director-Generd may in writing permit alocad authority authorized as
contemplated in subsection (1), to transmit to an andy4t, for analyss or examination
free of charge, as many samples as the Director- Generd may specify, and may a any
time amend or withdraw such permisson.

25. Right to prosecute

1) Alocd authority authorized under section 24 to enforce any provison of this
Act initsareaof jurisdiction may, through any person generaly or specidly
authorized by it, prosecute in respect of any contravention of or failure to comply with
the provison in question which is dleged to have taken place in the said area.

2)  Any finesrecovered pursuant to a prosecution under subsection (1) shdl be paid
to the loca authority concerned.

3) Theprovisonsof subsection (1) shdl not affect the authority of an attorney
generd to prosecute in respect of the offence in question.

26. Delegation of powers

The Director-General may in writing authorize any officer of the Department of
Hedth, Wefare and Pensions to exercise or perform in genera or in a particular case
or in cases of aparticular nature, any power, duty or function conferred or imposed on
the Director-Generd by or intermsof this Act.

27. Defectsin form

A defect in the form of anotice, order, certificate, report or other document issued,
made or Furnished in terms of this Act shdl not invaidate any adminidrative
proceedings to which such notice, order, certificate, report or other document relates
to be aground for exception in legal proceedings, provided the requirementsfor such
anotice, order, certificate, report or other document are substantially complied with
and itsmeaning isclear.

28. Redtriction of liability
No person, including the State, shdl be lidble in respect of anything done in good

fath in the exercise or performance of a power or duty conferred or imposed by or
under thisAct.



29. Regulations

1) TheMiniser may make regulaions--
a)  authorizing, regulating, controlling, restricting or prohibiting the--
)] manufacture;

i)  modification;
i) importation;
Iv) storage;

V) transportation; or

vi)  dumping and other disposd,

of any grouped hazardous substance or class of grouped hazardous substances,

b)  regulaing, controlling, restricting or prohibiting the gpplication of a grouped
hazardous substance for any specific purpose;

c)  prescribing the manner in which any particular grouped hazardous substance
shdl be described or the name under which any such substance may be sold, or
prohibiting the sdle of any particular grouped hazardous substance under a name other
than a name o prescribed or under a specified name, or the advertisement thereof in a
manner other than the manner prescribed,

d) prescribing the procedures to be followed, the forms to be completed, the
records to be kept and the other requirements to be complied with in connection with
the issue of licences in respect of Group |11 hazardous substances and in respect of the
premises on which they are ingtdled, and the conditions to which the issue of any

such licence shdl be subject;

€) prescribing the precautions to be taken for the protection from injury, ill-hedth
or death of personsin control of or employed or engaged in the manufacture,
operation, gpplication or use of grouped hazardous substances or of any other persons
who islikely to or may be exposed to grouped hazardous substances as a result of the
manufacture, operation, application, use, disposa or dumping thereof;

f) providing for the keeping of records and the submission of Statistics and reports
relating to--

i) the manufacture, operation, application, modification, use or sde of grouped
hazardous substances,

i)  the premises on which grouped hazardous substances are used, sold or installed;
or

i) persons employed in connection with or in control of Group |11 hazardous
substances,

g  prescribing, prohibiting, restricting or otherwise regulating--

)] the packing of any Group | or any Group |l hazardous substance or the packing
of any such substance in a specified manner or in a manner other than a specified
manner; or

i)  theusefor the packing of any Group | or any Group Il hazardous substance, or
any package of a specified condition, form or nature or made from or treated with any
Specified material or substance;

h)  exempting any Group | or any Group Il hazardous substance or any such
substance of a pecified nature or class from the requirements of this Act relaing to
labdlling, and prescribing the conditions (if any) subject to which such exemption

shall apply and the prerequisites to be observed before it shal apply;

)] prescribing the addition to a Group | or aGroup |1 hazardous substance of
Specified additives, in order to render such substance easily distinguishable as such a
substance;



) prescribing the manner in which any Group | or any Group |1 hazardous
substance or its package, or the bulk stock from which it is taken for sde, shdl be
labelled, the nature of the information to be reflected on the label, the manner or form
in which such information shal be o reflected or shdl be arranged on the label, or
prohibiting the reflecting of information of a specified nature on the labd;

k)  prescribing the procedures to be followed, the forms to be completed and the
registers to be kept in connection with the licensing of persons as suppliers of Group |
hazardous substances,

l) prohibiting or regulating the application or other use of any Group | or any
Group |1 hazardous substances for gain;

m)  providing for the keeping of records relating to the application or other use of
grouped hazardous substances,

n)  providing for the notification of cases or suspected cases of poisoning,
intoxication, illness or death of persons who have been exposed to grouped hazardous
substances,

0) prescribing the conditions under which personsinvolved in the operation or use
of aGroup Il hazardous substance may be employed;

p)  prescribing the duties and respongbilities of any person in control of aGroup 111
hazardous substance or any premises on which such hazardous substance has been or
isbeing usad or of any person employed in connection with the operation of such a
subsgtance, and generdly for the protection of any person from the harmful effects of
exposure to radiation emanating from any Group |11 hazardous substance;

g) providing for the gppointment of such committees as he may congder necessary,
for the purpose of advising the Director-General on any matter concerning any Group
[ or Group IV hazardous substance, the cdlling of meeting of any such committee,
the quorum for and procedure at such meetings and the remuneration and allowances,
conditions of service and tenure of office of members of any such committee who are
nat in the full-time employment of the State;

r  prescribing the fees payable in regpect of theissuing or renewd of any licence or
any written authority under this Act, and the basis on which such fees shdl be
determined;

S)  prescribing the dutiesto be performed by inspectors, including the procedures to
be followed in connection with the ingpection of premises, the obtaining or

trangmitting of samples for analyss or examination, the dedling in other respects with
samples, and the records to be kept for the purposes of this Act;

t)  prescribing the duties to be performed or the powers which may be exercised by
andydts, methods of andlysis or examination of samples for the purposes of this Act,
the form of any certificate or report to be furnished in connection with such andysis

or examingtion, or the nature or arrangement of particulars to be reflected in such
certificate or report, and the records to be kept in connection therewith;

u)  with regard to any matter which in terms of this Act may be prescribed or
otherwise dedlt with by regulatiory

V)  regarding safety andards in connection with the importation into and
exportation from the Republic, manufacture, packing, disposa, dumping, sae,

sarving, applying, adminigtering or use of grouped hazardous substances, and the
manner in which such sandards shdl be brought to the notice of persons concerned in
any of the said activitiesin respect thereof,

and, in generd, with regard to any matter which the Minister considers necessary or
expedien to prescribe or regulate in order to attain or further the objects of the Act,



and the generdity of this provison shdl not be limited by the preceding paragraphs of
this subsection.

2)  Regulaions made under--

a)  subsection (1)(a) may make providon for theissuing of registration certificates
or licences under this Act in respect of the performance of any actions mentioned in
the said subsection, and the payment of any regidtration or licence fee in connection
therewith; and

b)  subsection (1)(t) may prescribe any method for the andysis or examination of a
sample set out in any publication which in the opinion of the Minigter is generdly
recognized as authoritative.

3) Different regulations may be made in respect of different types, classes or
categories of grouped hazardous substances, or different classes or categories of
premises, or different classes or categories of personsin control of Group 111
hazardous substances or premises on which Group |11 hazardous substances have been
ingalled, or different classes or categories of persons employed in connection with the
operation of any Group |11 hazardous substance.

4)  No regulation prescribing any fee, remuneration or alowance shdl be made
except after conaultation with the Minister of Finance.

5) [Sub-s. (5) deleted by s. 12(e) of Act No. 53 of 1992.]

6)  No regulation under subsection (1)(e) shal be made except after consultation
with the Minister of Manpower.

7)  Any regulaion may be expressed to gpply only in such areas as may be specified
init.

8)  Any regulaion made under subsection (1) may determine that any person who
contravenes or falsto comply with any provison thereof, shdl be guilty of an
offence.

9)

a) If the Miniger intends to make any regulation under this Act, he shall cause the
text of the proposed regulation to be published in the Gazette together with anotice
declaring his intention to make such aregulation and inviting interested persons to
submit to the Director-General any comments and representations they may wish to
make in connection therewith.

b) A period of not less than three months shall eapse between the publication of
such text and the publication of the regulation in question.

10) The provisons of subsection (9) shal not gpply in respect of--

a  anamendment of aproposed regulation in pursuance of the notice published in
terms of that subsection; and

b)  any regulaion in respect of which the Minigter is of the opinion that the public
interest requires that it be made without delay.



30. Application of Act to grouped hazardous substancesin transt

The Minister may, at the request of the government or administration of a state or
territory which is not part of the Republic, by natice in the Gazette apply any
provison of this Act to any grouped hazardous substance which arrives a or is
imported through an import harbour or other place in the Republic and which is
addressed to or intended for transmission to a place in such state or territory, and may
a any time withdraw or amend such notice by notice in the Gazette.

31. Operation of Act in relation to other laws

The provisons of this Act shdl be in addition to and not in subgtitution for any other
law which is not in conflict with or inconsstent with this Act.

32. Repeal of section 133A of Act 36 of 1919, and Act 42 of 1971

1)  Section 133A of the Public Hedlth Act, 1919, and the Public Health Amendment
Act, 1971, are hereby repeded.

2) A regulation made under any provison of the said section 133A and which can
be made under aprovision of this Act, shall be deemed to have been made under the
last mentioned provison.

33. Short title and commencement

1) ThisAct shal be called the Hazardous Substances Act, 1973, and its provisions
shdl come into operation on a date fixed by the State President by proclamation in the
Gazette.

2) Different dates may under subsection (1) be fixed in respect of different
provisons of this Act or in repect of such provisions with reference to different
grouped hazardous substances.



